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UiV' j'ED STATES COURT OF APPEALS 
SEOOND CIRCUIT 

X 



Anthony E. LiPani, 

Plaintiff, 


m 

-against- 


Clvil Ac 'Cion 
No. 73 C /40 

» 

BohacK. Corporation, 

Defendant. 

X 



Robcrt Loesch, 

Plaintiff, 



-against- 


Civil Aetion 
No. 73 C 742 


Bohack. Corporation, 

Defendant. 

X 




INDEX T0 RECORD 0N APPEAL 



DATE 

FILINGS-PROCEEDINGS 



Certified Copy of Docket Entries 
(LiPani v. Bohack Corporation 73 C 740) A-s 


5/24/73 

Complaint filed. 

Summons issued. 

1 

o/lL/73 

Summons returned 

and filed. 

2 

6/13/73 

Answer filed. 
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(Loesch v. Bohack Corporation 73 C 742) 


5/25/73 

Complaint filed. 

Summons issued. 

1 

6/11/73 

Summons returned 

and filed. 

'cL 

6/13/73 

Answer filed. 
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(Loesch v. Bohack Corporation 73 0 7^2) 



! 



5/25/73 

Complaint filed. Summons issued. 

1 





6/11/73 

Sumrnons returned and filed. 

2 



r" 


6/13/73 

Answer filed. 

3 





7/16/73 

By Bartels, J. - Stipulated Order dated 
7/11/73 that 73 C 740 and 73 C 742 in¬ 
volve common questions of law and fact 
and thflt a consolidation is ordered. 



i 

* 

• 

- 



(Consolidated Actions) 



0 



1/11/73 

By Bartels, J. Order Consolidating 

73 C 740 and 73 C 742 filed. 

5 





io/n/73 

»>• 

Notice of Motion in Support of Piain- 
tiff's Motion for Summary Judgment filed. 

6 





10/11/73 

Plaintiffs memorandum of law in support 
of their Motion for Summary Judgment filed. 

7 




j 

( 

» 

10 / 16/73 

By Bartels , J. - Order dated 10/12/73 con- 
solidating 73 C 740 and 73 0 742 filed. 

8 




i 

1* 

y 

i 

10/25/73 

Notice of Cross-Motion returnaole for an 
Order Granting Summary Judgment Dismissing 
Plaintiffs' Complaints filed. 

9 




i 

10/25/73 

Memorandum of Law in Opposition to 
Plaintiffs' Motion for Summary Judgment 
and in Support of Defendant's Cross- 
Mction for Summary Judgment filed. 

10 




r , 

t 

11/1/73 

Plaintiffs' Reply Memo of Law in Support 
of their Motion for Summary Judgment filed. 

n 




f 

11/15/73 

Affidavit of Levy in Opposition to 
Plaintiffs' Motion for Summary Judgment 
filed. 

12 





12/26/73 

By Bartels, J. - Order dated 12/21/73 
granting Defendant's Motion for Summary 
Judgment filed. 
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12/26/73 

Judgment dated 12/26/73 dismissing both 
complaints filed. 

14 


• S1 



1/24/74 

Notice of Appeal in both cases filed. 

15 





3/27/74 

Affidavit of Macbaln filed. 

16 






Clerk's Certificate 

17 
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UNITU) STAT2S 

-.i-."- 


DI3T7.IC? CGURT 

o? :izw yc?:c 


Robert Loesch, 

Plaintiff, 



-? -a*" '■*■- 


Uohack Corporation, 

Defendant. 


_X. 

Plaintiff, Hobei-t Loesch, by bia attomey, Robert 
A. Morae, United States Attomey for the Eaatem District of 
New York, for bis complaint berein, alleges: 

Thia Coort ha» Jurisdiction over the matters 
alleged hereln pursuant to the Mllltary Selective Service 

Act of 1967, 50 U.S.C. App. §^59(d). 

2. Defendant, Boback Corporation, la a New York 
Corporation wlth lts prindpal place of buslnesa located at 
h 8_25 Metropolitan Avenue, Brooklyn, New York, engaged ln 
the retall sale of grocery and phannaceutical ltems. 

3 . On May 26, 1972, pursuant to 50 U.S.C. App. 
§^59(d), plaintiff applied to the United StateB Department 
of Juatice for representation to protect his reeoployment 
rlghta under the Mllltary Selective Service Act of 1967, 

which applicati*» was approved. 

4 . Onor about March 10, 1969, plaintiff was hlred 
by defendant aa a warehouaeman and vorked in that capacity 
until July 22, 1969 when plaintiff left hia enployaent wlth 
dafondant for the purpoae of entering the Araed rorcas. 
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.'.«Suat 1^, lvu9 1> Soptenber 13, 1 ;li 
diccharsed. Plalntlff applied far roenplcyuent .•-t.i 
defendant on October 13, 1971 and plaintiff raturned to 
p re -nU.lt a ry servica employaent wlth defendant cn Octooer 


6. Artlclos X and XI of tla» applicable Coil-jetive 


iiargulaing Agreenant between General War ehous enen' s Union, 
552 and defendant entities esj ’.oy*«B to cortain 


benefits of eaployaent, among whlch in vacatlon wlth poy 


fiyi slck lea ve allowance. 

7. In cooputlng plalntlff*s vacatlon pay and slck 
laeve allowance for the year 1971» plalntlff did not recalve 
fro& defendant the aoount of vacatlon pay and slck leave 
allowance whlch plalntlff would have been entltled had 
plalntlff not antered the Armed Forces but remained con- 
tlnuoualy ln the enploy of defendant. 

8. Pursuant to the Collective Bargalnlng Agrcenent 
refarred to ln paragreph 6 hereof, vacatlon wllh pay and 
eick leave allowance depend on contlnuous employment. 

9. Pursuant to 50 U.S.C. App. §459 (e) defendant Is 
requlred to reetore plalntlff to hlB forner poaltlon of 
aeployoent wlth euch senlorlty, statu», pay, vacatlon, and 
eldt leave allowance aa ha would have had lf he had not 
been serving ln the Axued Porces. 

10. Ae a resuit of defendant‘e fallure to conply 
wlth the provisions of 50 U.a.C» App. j^+59» P—aintlfi has 
lost vacatlon wlth pay and slck leave allowance anouniing 
to $538.20. 







UIIZRETORJ, pinintl_f: > donanda ^-".-.ent a^air.st 
defendant in trio s-aount of $538.20, togetner with intereat 
costa and rtiabursar.ents and auc.i other and : s irthvsr rellef 
aa tni.3 ooart — * y cc .m arv.i j~~ i'C * j ~« 

Eated: Brooklyn, Uew York 
Kay 24, 1973 

ROBEHT A. MORSE 
Italted States Attorney 
Eastem Distrlct of New York 
Attorney for Plaintiff 

karold J. Priadman 


Assistant U.S. Attorney 
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their regulor wcekly rate (inciuding pre- 
miums), or the ;ob rate, whichevcr n.iy be 
higher. No man shall bc dirrriminated against 
or shut o.f fro/r. 8urh overtirno becau*c of his 
job rate. Ililo mcc.ianics shall oerforn tho.r 
rcguh.r tntl.s. 

(G) Any cr.iployee cVhd into wcik ovir- 
t.mc o.i hatjrday, Sundiy or on his <lay oiT, 
shc'1 be iiuai jnteed fivc (5) hours of work at 
the nppl eable wnge rete. 

(II) Fniploycor of a'.! dsnartmertj v.bo r.re 
askcd tr wcik tvo (2) l.our, aftsv thnr 
lr.r quilting tirr.e or two (2/ hours betere *.ror 
regular starting time, shall receivc an adJi- 
tional fiftccn (15) minutcs rest pcriod alter 
each two (2) hours of overtirne, wtiicn shall be 
countcd as time workcd. llowever, this shall 
apply only to the regnlar forty (40) hcur work 
weok, when assigned. 

(I) In ali depirtments on any five (5) hour 
overtimo day, a fifteen (15) minute collee 
break will be givcn. 

(J) Notice for Saturdcy overtirne work will 
be givcn on Thursday to the best of the Com- 
panv's nbility. Notice for Sunday overtirne 
work shall bc given on Friday. 

(K) Overtirne requlrements to be givcn to 
•hop stcward two hours after lunch. 

ARTICLE X 
VACATIONS 

(A) All full time cmoloyees in the employ 
of the Compuny for n peiiod of six (6) months 
of continuous working ser 'ice shall receivc one 
(1) week’s vacation with pay. Employees in 
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the employ of the Compnny for twelvo (12) 
monthV or more «hall reccive two (2) tvcok. 

vacation "ith pav and nnc (1 ' XH^lA) 

»ick leave as defined in Ajticle aII (*)• 
Emp’ciyi'fS in the nnploy of the Compt-ny five 
(5) year. or inore sha» be cntitkd U a to 
vveeVs vacatio ». Em-elo.vers in the enruoy of 
fce Cnnpany ten yrr.-s .10» or ,nore shall bo 
entitko to a focrtl vee.s s vjeat.rn. Lr.> 
ploycei in the •■•ir.ploy of the Compar.v tv.enti- 
§v/(23) ycars v more »hsU be tntitltd to a . 
fifth -aeck’8 vncation. 

No employae shall receive a vacation w»th 
pav in any cne calendar year :n crccess cf the 
vacation pericd to whieh he is entitltd nbo . 

(B) Vacation nav shall be computorf on tho 
basis of the e»njloyeta regJ.ar strmght tin.e 
■weekly earnings including a!l premiums, if any. 

Nicht shift premiums shall be included »n 
vacation pay only if such employees regulari/ 
workedon night shift immediatoly preced»n K 
their vacations, regardless of time on shl “- 
This shall not apply to regular night shift ern- 
slovees who temporarily replnce day snui 
employees due to vacations. illness, jury duty 
or death in family. 

(C) In cases of promotions and demetions, 
voluntary or othcrwise, the vacation rate shall 
be based on the empjoyee s record three 
months prior to his vacation and he can qualify 
onlv if his hicher rate wus r.iaintained for Jour 
(2) dmy. a week during this three (3) month 
period. 

(D) Vacations shall be taken according to 
schedulcs arranged betwecn th«'Department 
Head and the employees and so' •* " ot V* 

fere with the operation of the Company. rrei 
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crence of vacation tine shall be giveri to em- 
ployecs within the Varehoure i rut 'n the order 
of U.cir seniori'.}' in tiie vi.rehousr «livision. 
The vacation f-checule of the Corcipany shall 
extend from April lst *o t.io weel: cf Septem¬ 
ber 30th. 

(E) Varation» shall be givcn in cense ruti ve 
weekH within the April lst-September 30th 
vacation pe.-iod. 

(F) Any employee ent.tled to a vacation 
who is laid oli for lack of work without rc- 
ceiving his vacation, shall receive whatever 
vacation poy and sick loave which has been 
eamed in the past year plus varation puy and 
aick lcave rro-rated on the basia of the period 
workcd during the year of said interruption 
of employment. 

(G) Employces on vacation, who are callcd 
back to work due to an emergeney, shall be 
paid at the rata of double time in addition to 
the vacation nay. An employee, howevcr, sh;dl 
have the right to refusa the interruption ~of 
auch vacation. 

(H) Any worker who ahall complete a full 
year shall receive hia two weeks vacation in 
that year and one (1) week sick leave, or more, 
if eligiblo under the provisions of this Con- 
truct. Vacations shall be selccted on strai^ht 

B seniority disregarding job classifications, with 
the cxccption of hilo mechanica who shall se- 
lect vacations within their own dassification. 

(I) Time not workcd by an employee be- 
cause of illness shall be eonsidered time 
worked for the purpose of computing the vaca¬ 
tion of such employee, provided such employee 
has work*d-B*ininimuxn of «hirty r«)\ days 

^ gmir tia- ye m: -- . ^ 
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(J) Employees unable -to work In a ncw 
ycar boeausc of illness shall be paid varntion 
monics carncd durinp the preceding yrar on a 
pro-rated basis. If any such cmploycc bicomes 
deceascd, said monies shall be paid 'o the hcir 
of the deceased eniployee. 


ARTICLE XI 

SENIORITY - PROMOTIONS * TRANSFERS 

(A) There shall be one seniority list for ali 
warehouse etnployees mentioned in Arti'!» I, 
excoptirp those referred to in Section B of 
this articlc. 

There shall be a separate seniority list for 
Maintcnancc Department employees. 

Exccpt as othorwise speeifically provided 
hereafter, seniority is to be measurcd on the 
basis of lcngth of Service in the Company. 

(B) Hilo mechanics hired since June 15, 
1965 shall be on a separate seniority listing 
with the following provisions: 

1. Bidding into or out of this classiUca- 

tion shall not be allowed. - 

2. There shall be a separate seniority list 
for layoffs. 

NOTE: The above provisions shall not ap- 
ply to Hilo mechanics hired prior to June 15, 
1965. 

(C) Maintenance Department employees 
shall not be allowed to bid into tho warehouse 
departments; nor shall employees of ware¬ 
house dcpartments be allowed to bid irto the 
Maintenance Department. 
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(D) The reniority rulc shall bo applied to 
the employees covcted by this AyTccmcnt for 
thc purpcsj of InyofYn, promotioris, demotinn.-, 
vnration and p 11 other similor purporos in *.hc 
foliov.inir mar.nor: 

1. Lmployecs svho ar; laid cf; for lacV. of 
work and recalkd, sliull be er.iltled to pre- 
viou* senior ity riirhts and privilegia under this 
Agrt ement if reculled vitliin twer.ty-four ( M) 
rmnths from the rir.t; of layclf and providi:j 
th it they «eturn Io vorJt •• ieVi/i ti er (1) 
work days after r.otlf catior. from thc Com- 
pany by registercd nui i ar ti.e last known 
address. 

2. Lay off shall be made in accordancc 
with seniority and recull r.hali be in thc re¬ 
verse order of scnlority. 

3. The Union recognizes thc Company’* 
right to assign employees to work wrlVun any 
classification for a period of ten (10) working 
days without respeet to seniority nnd shift 
time, ufter which time, the job simii be posted, 
as provided below. 

4. If any emplovee performs a higlier 
paid job on cither a dual or pr.rt time basis for 
ten (10) or more workinfr days within any rix 
(6) consecutive wecks, such job shall be 
posted. 

5 All vacant or new jobs shall be posted 
bv the Company for all employees to bid on, 
either to promote or reduce theniselves, or to 
transfer from nights to days, days to nights, 
or shift to shift. 

6. If no employee bids for any posted 
job, the Company shall have the right to as- 
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sign the man with the least amount of senior- 
ity. An employce who bids for and nccepts a 
postcd job shall not be eligible to bid out for 
a period of thirty (30) working days. Ke shall 
be allowed to bid for a higher posted job. 

The Company is required to assitm an em* 
ployee to a job within five (B) working days 
after posting the job. In the cvent t. e Coni* 
pany fails to do so, the employce who :s ulti- 
mntely assigned to that job shull be paid 
retroactively as if he had perfornwd th> Work 
from the sixth working day until the date of 
actual assignment. 

7 If the employee with the lorst seniority 
is found to be unqualified for the job his em- 
ploymtnt shall be terminated. An ui.ployee 
fillinj* a promotional job shall have a maximum 
thirty (30) day trial period in the ;ob during 
which time the Company shall properly in* 
struet and train the employee in every aspect 
of the work on the job, and upon the conclu- 
sion of the thirty (30) day trial period, the 
employee will be granted his seniority in his 
new job. If at any time during the thirty (30) 
day trial period the Company is not satisfiod 
with the work of the employee involvcd, the 
Company shall takc the mattor up w-ith the 
Union, and explain in detail the ba*:s of any 
dissatisfaction, and in any event, the employee 
shall not be reassigned during his trial period 
without prio» discussion with the Union. 

8. Except as provided above, any em¬ 
ployee promoted or translerred from one do- 
partment to another shall on demotion or re- 
transfer return to the position hcld immedi- 
ately prior to the promotion or transfer. 
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9. In the evcnt of n euthack in help, the 
einployee with the lcast amount of seniority 
•hall be reduced first in any dassification. 

10. Jobs made vacant duc to skkniss o- 
vacation need not be posted. 

11. There shall be no prcferred list. 

12. If in any rlBssificBtion a man is ntoved 
involuniai i!y to onother departincnt or anothor 
ahift without incrcasing total nurnber of m?n 
in dussifirntion, he e hall hnve priority to re¬ 
tura. 

13. If man is upgruded for dav and « 
not ncecled ai! day, hc shall retura to his uri- 
ginal job. 

14. On bid jobs, man shoU be slotted vu 
first day for overtime assignments. 

15. If in a dassification, tiiero is a tcm- 

B jrary lack of work, junior man in clnssifica- 
on goes aelecting. 

18. Men to break in on own shift, whore 
equipmcnt is availablc. 

17. If on generat overtime the re is no 
work in a dassification the open classifv.-ation 
•hall be fillcd in, in the order of seniority. 

(E) Promotions shall be based on seniority 
within the Company. Company agrees that 
a promoted employre shall be given a maxi¬ 
mum 30 working days trial poriod; said pro- 
motcd emoloyee will receive his new job rate 
immcdiately upon assignment to the promo- 
tional job. 

[ F \ Senior enrployees, from the availability 
liat, dtsirlng promotional jobs made vacant by 
vatations, illness, jury duty or death in family, 
ahall be temporarily assigned to said job. 

19 
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(G) Whon an eni r' 1 ® y ^ , t ransferrod tempor- 
ienre of the Company, Dos ition to anothcr 
arily froni h ‘? E®-^ 1 elv P his resulnr daily 

not app^y 'tn' dcrUfUon j, ar lo 'vork made avail- 
able instead of layolls. 

(H) I" the ev.ent eiT.ployeeB^re^emporar^ 

required to P 01 '- or ‘‘‘ the kast nmount of 

' '• "' rtcm th ' *° 

Sto.vard \vh<mc>ei any t > V » not to make 

fyine the Shop Steward. 

jattiasiMS&w* 

(K) Wbon J!Br£S’i»tk» sil 

g^lfiSSE. “ ,l “ P “ W * 

<U Junior Oon.r.l «•^“SVJSr^ 
OBsiuncd to unloadinB .,J ? ^g h ' t GnnK'’ sholl be 

«S K?'™r.b. 0 .! apply toVnns- 

nent changes only. 

men* f or” ernergency S ft SSA&tt 
?rom grocery to vegetable. 

(N) There shall be no trial period on 
bids. 
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AliTICLE XII 

SICK LEAVE — ADSENTEEISM 

(A) The Comrany agroes to grnnt teu <\C) 
days of sick leave in each calendar year f u- 
those employee» who have completod ot ’<r?t 
one (1) calendar year of employmenc. h ji- 
thoso emplcyccs who have less than r.ne (t) 
calendar year of cniploynient as of .'nr.ui.ry 
lst of any year, sirk leave sha’,1 be prn i ita 
until tho btzinninrr of the follcv.-in? >rl nl-ir 
year. Fer those clitrible for ter, (10) <ju;.-« : i.k 
leave in ciich calendar year, fi ve (/>) cf ti.': ti n 
( 10 ) days may be taken as vacation, < 

of the vacation period. The remnining live (5) 
days can only bc taken as repular sick kave. 

(B) New pensioners shall be paid any un- 
used sick leave credit upon rctiremetit. 

(C) Employecs must promptly report nny 
■Ici tncss to tho warehouse Superintendent or 
other designated Superior. 

Warehouse employecs shall call in one (1) 
hour prior to starting time if unable to rep>trt 
to tvork; excepting first shift employecs,’ in 
which case the call shall be made prior to start 
ot shift. 

(D) It ia agrecd that if an employee is ab- 
i«nt for two (2) or more consecutive workint? 
days, the employec will be reauired to furr.ish 
• doetors certificate showing hi» incapacity to 
work. 

(E) In the event an employee’» absence is 
considered cxcessive by the Conipany, within 
each calendar year, the following steps shall 
be taken: 

1. The employee shall receive a written 
warning. 

21 
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2. If such nbsence continue 3 , the cmployee 
ehall receive a one (1) week’* suspenaion. 

8. If *uch nbsenoe furthcr continues, the 
employoc sha!l be dischargod. 

jf) Thp Company nrprees to pay yp to one 
(1) \veek’s pay at conipensation rnte beforo 
compensatio i stnr f s to nn cmployre for his 
rrf.t Workmen's C onperrrticn in’:ry in any 
c a’cr.rir.r year. For any s.ibro juent injir/ius in 
the s.nme calindar year, fhc cr.ipU.vce irust be 
mrstlod tvo (f.) 'veil::. to collect for firsc f.ve 
(B) days frcm the Company. 

There shall be no duplication of payments 
by both the Compar.y ar.d i«.s I.r urance Car- 
ner for werkl/ ir.de rnit.y cases. 

(G) En.ployec Ve nai^ a pay for 
attend-.njr compensa tion r.canngs and/or ex- 
amination. 

(H) Falsification of excnse for illness shall 
pe amonfc the prounds for discharpe. Sick 
days are only to be used for pcrsonal sickness. 


ARTICLE XIII 
WELFARE — PENSION 

(A) The Company aerrees to participate in 
the Union NVelfare probram for tho empioyees 
covered under this Contract for contributinr 
nineteen (190) conts per hour (maximum $7,C0 
per week) per employee to said probam, en- 
titled "Family Doctor Plan" and ineludinsr 
doctor’s office calls, doctor's honie calla, out- 
of-hospital surpery, matern.ty care, diac^ostic 
X-Rays, iaboratory tests, in-hospital surfrery, 
in-hospital medicnl care and anaesthesiology 
benefits, among other bcnefits. 
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(B) It is also agreed that the Co..p.,ny sl.all 
contribute twenty-seven (27<) cents per nour 
(maximum $10.&0 per weck) for each employoe 
under the jurisdiction of this Union wortmK 
for said Company. for the Union Pension. I\un. 

(C) Additionnl pension and welfnre con- 
tributiens made by other major contr.buto s 
to the funds will be matehed by the Ci rniiany 
on same date that other major conti ibutrrs 
become liable fo* same; but not before Ju.j 1, 
1671. 


ARTICLE XIV 
LEAVE OF ABSENCE 

(A) The Company agrees that a lea ve of 
absence without pay may be granted for any 
good and sufficient personal reason (einployee 
illness, injury and prcgnancy are not • perpona» 
reasons,” and are treated scparately) at a time 
the cmployee may be spared as follows: 

Maximum of 
L*ave of Abscpce 


Service 

B years and over, but 
under 10 yeara. 


.6 weeks 


10 yeara Bnd over, but 
under 15 yeara- 

Over 1B yeara. 


„7 weeks 
_8 weeks 


(B) Leave» of abaence will not be granted 
for the purpose of allowing an employce to 
take another position temporarily, try eut new 
work or venture into busineas for hinisolf. An 
employee ahall be entltled to only one leava 
of obseuca In any three (3) year penod. 
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UNITED STATES DISTRICT COURT 
IEASTERN DISTRICT OF NEW YORK 


P.03ERT LOESCH, 


-againat- 

BOHACK CORPORATION, 


Plalntiff, 


Defendant. 


Index No. 

73 Civ. 742 


Defendant The Bohack Corporation (auc-d hereln as 
Bohack Corporation) by lts attorneys, Battle, Fowlar, 
Lidstone, Jaffi-, Plerce t Kheel, answerlng tha complalnt 
hereln, alleges i 


FIRST: Donlen each and every allegatlon containcd 
ln paragraph 1 of the complalnt. 


SECONP: Denlea knovledge or Information sufficient 
to form a bclief with respoct to the truth of the allo- 
gation3 containod in paragraoh 3 of tho complalnt, excc.nt 
admits boing infomed by tho United States Dopartment of 
Labor that plalntiff’a claim was forwarded to the Rogional 
Solicitor on July 12, 1972 for referral to tho United Statos 
Dopartment of Justice. 

THIRD: Admits the allegations contained in para¬ 
graph 4 of the complalnt, except denios that plalntiff left 
defendant'3 employ on July 22, 1969. 
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FOURTHt Admit a tho allegationa oontalned in 
paragraph 6 of tho complaint. The court ia reapectfully 
roferred to eaid collective bargaining agreomont for ita 
tcraa and conditione. 

riFTH: Duniee oach and ovory alleqation containod 
ia paragraphe 7 and 8 of the complaint. 

SIXTHt Dunioa oach mul every alloyation con- 
tained in paragraph 9 of tho complaint. The court ia 
raapaotfully referred to 50 U.s.C. A PP . S459<g> for ita 
terma. 


SEVENTll j Oeniea each and ovory alleqation eon- 
tained in paragraph 10 of tho complaint. 

FIRST AFFIRMATIVE DEFENSE 

EIGHTIfi Tho complaint faila to state a claim 
upon vhich rolief can be granted. 


SECOND AFFIRMATIVE DEFENSE 

niijtu t Tho court lacka jurisdiction over the 
subjeot mattor of the complaint. 

WIIEREFORE, defondant reapectfully demanda 
judgment dianisaing the complaint together with the costa 


l8a - 


/ 









N 


and disbur3eraante of thia action and such othcr and furthcr 
roliaf aa to the Court nay secm juat and proper. 


BATTLE, FOWLER, LIDSTONE, JAFFTN, 

PIERCE & KlIEEIi 

Attorneya for Defendant 

280 Park Avonue 

New York, Hew York 10017 

( 212 ) 98 ( 5 - 8?30 



By:_ 

RaymonS F. GrcTory* 
A Menber of the Firn 









STATE OP NEW YORK ) 

) SS. i 

CO0NTY OP NEW YORK ) 

Anna Maria Bursky, being duly svorn, doposes and 
says, that deponent ia not a party to this action, ia 
over the age of aighteen yoora and roaidea at 426 East 
66th Street, New York, New York 10021. That on tho 12th 
Jay ot' June, iV/J, deponont served the within Answer upon 
Robert A. Morse, United States Attorney, Eastern District 
of New York, attorney for plaintiff in this action at 
225 Cadman Plaza East, Brooklyn, New York 11201 tr.a 
addroas designated by said attorney for that purpoao by 
dopoaiting sane in a postpaid properly addreasod wrapnor 
in an official dtpository undor the oxclusivo care and 
cuatody of the United Statos post office department within 
tho State of New York. 


'anne marieUursky 


Swom to before mo this 
/; ^day of Juno, 1973. 
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JDP;HJP:iq U.TITED STATES DISTRICT COURT 

^.i-722,058 EASTETvM DISTRICT OF NEW YORX 


U.S. ‘' ty EDNY^ _ 

Civ'i "i ';lslon ~ — 

i Anthony E. Li Pani, 


Ir - 

^•© 2 . ■* -agalnst- 

: b/^ »y~Co*pqmtlon. 




Plaintlff, 


Defendant. 


COMPLAINT 



illine 

Plaintlff, Anthony E. Ll Pani, by his attomey, 
Robert A. Morse, United States Attornoy for the Eaatern 
Dlstrict of New York, for his complalnt hercln, alleces: 

- ** ^ hio Court has Jurlsdiction over the matteis 

alleged herelr pursuant to the Mllltary Selective Service 
Act of 1567, 50 U.S.C. App. §^59(d). 


2. Defendant, Bohack Corporation, U a New York 
Corporation wlth lts princlpal place of buslness located 
at 46-25 Metropolitan Avenue, Brooklyn, New York, encagcd 
in the retall sale of grocery and pharmaceutical ltems. 

3. On biay 26 , 1972, pursuant to 50 U.S.C. App. 
§45?(d), plaintlff applled to the United States Department 

/ of Juotlce representatlon to protect his reemployment 
rights under the Mllltary Selective Service Act of I 567 , 
whlch application waB opproved. 

4. On or about May 6 , 1969 , plaintlff was hlred by 
defendant as a warehouseman and worked ln that capacity 
untll July 22, 1969 when plaintlff left hio eraploynent wlth 
defendant for the purpose of enterlng the Armed Porceo. 


r 

i* 


r> t 
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•* 
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* 5» Plaintlff .served in tho Arncd Forces frara July 

28, 1969 to Auguat 2, 1971, and vas honorably discharged. 
Plalntiff^applled for reeraployaent with defendant on 
October 13, 1971 and plaintlff returned to prc-mllitary 
ocrvlce employment with defendant on October 18, 1971. 

6. ArticloB X and XI of the applicable Collectivo 
^^S^lning Agreenent bctween General V’arehouneracn'0 Union, 

I<ocal O52 and defendant cntitles c/nployeeo to cortain 

'■ ' ■ 

“’***'- - ***axc*a ±b vaeabiou with i uxy 

®nd Bick leave allotfance. 

7. In computing plaintlff'3 vacation pay and Pick 
leave allouance for the year 1971, plaintlff dld not re-oii-e, 

froa deiondant the amount of vacation pay and cick lcove i 

allowance which plaintlff would have been entltled had 
plaintlff not entered the Armed Forces but remnlned con- f 

tinuouely ln tho employ of defendant. 

8. Pursuant to the Collective Barnaining Agrcorent 
referred to ln paragraph 6 hereof, vacation with poy and 

Blck leave allowance depend on continuouo employment. ! 

9. Purauant to 50 U.S.C. App. §i» 5 9(c) defendant la \ 

required to restoro plaintlff to hia former poaition of * 

employraent with euch oenlority, statua f pny, vacation, and j 

«lck leave allowance ob he would have had If he ,ad not been | 
■ervlng ln the Armed Forces. 

10. As a resuit of defendant «a failure to comply with fi 
the provisiona of 50 U.S.C. App. § 1 , 59 , plaintlff has loot i 

vacation with pay and alck leave allowance amounting to ' 

$717.60. | 

' | 
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WHEItEFORE, plaintiff demanda Judgjment agalnst 
defendant in tho amount of $717.60,to S ether wlth Intereat, 
coata and dlBburaeraenta and auch other and furthcr relief 
aa thle Court nay deem Ju6t and proper. 

Dateds Brooklyn, New York 
May 23, 1973 


ROBERT A. MORSE 
United Statea Attorney 
Eastcm Diatrict of New York 
Attorney for Plaintiff 


Dy_ 

llarolJ J. Priedman 
Aociotant U.S. Attorney 
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paragraph 5 of the conplaint except upon Information and 
belief denies that plaintiff completed his servico with 
the Amed Forces on August 2, 1972. 

FIFTII: Admits the allegations contained in 
paragraph 6 of the conplaint. The court ia respectfully 
roferred to said collective bargalning agreenent for its 
| tensa and conditiona. 

-■cnlcs each ui;d c^eiy allegation contained 
in paragraphs 7 and 8 of the conplaint. 

SEVENTH: Denies each and overy allegation con- 
tainod in paragraph 9 of the conplaint. The court is 

respectfully referred to 50 U.3.C. App. 5459(g) for its 
terna. 

KIGHTHs Denies each and overy allegation con¬ 
tained in paragraph 10 of the conplaint. 

FIRST AFFIRMATIVE DEFEMSE 

NINTHs The conplaint faila to state a claim 
upon which rolicf can be granted. 

SECOHD AFFIRMATIVE DEFENSE 

TENTFI: Tho court lacks jurisdiction ovor the ff 
subject matter of the conplaint. 

WHEREFORE, defendant respectfully dcmands 
judgnent disnissing the conplaint toaethor with tho costs 


\ 
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STATE OP NEW YORK ) 

) SS.i 

COUNTY OF NEW YORK ) 


Anno Mario Bursky, being duly sworn, dopoaos and 
aays, that doponont is not a party to this action, is 
ovor the age of eighteen yoars and resides at 426 East 
66th Stroot, Nov York, New York 10021. That on the 12th 
““ J Wi, uepononc aerved tho within Answer UDon 

Robert A. Morso, United Statos Attorney, Eastem District 
of Now York, attorney for plalntiff in this action at 
225 Cadinan Plaza East, Brooklyn, Now York 11201 the 
addreas dosignated by said attorney for that purposo by 
denositing 3amo in a postpaid proporly addrenaod wraopor 
in on official c -pository undor the exclusive caro and 
custody of tho United States post offico department within 
the Stato of New York. 


ANNE MARIE BURSKY 


Sv/orn to beforo jno this 
- day of Juno, 1973. 


\ 


- 27a 

















*c- - • % 


UNITED STATES DllSTRICT COURT 
EASTERN DISTRICT OF NEW YORK 



f ' r 


ANTHONY E. LI PANI, 


~against- 

BOHACK CORPORATION, 


Plaintiff, 


Defendant. 


(J.R.B.) 
73 Civ. 740 


ROBERT LOESCH, 

9 #• . 

•againat- 

BOHACK CORPORATION, 


STIPULATION 


PlaiatLff, 


'Defendant. 


(J.R.B.J 
73 Civ. 742 


IT IS HEREBY STIPUIATED AND AGREED by and bctween 
counoel for the partie. to the above entitled actiona that 
•aid actiona involve common queations of law and fact and 
that un order coneolidating aeid actiona vili avoid 
unr.ecoaaary coat and delay. 

Datedi Brooklyn, New York 
July 11, 1973 


BATThE, FOWLER, L^DSTONE, JAFFIN. 

, PIERCE A' KBEEL 

»y*_ 

_. a Member of the Efrmi-- 

Attorneya'for The Bohack Corporation 

ROBERT A. MORSE 
United Statea Attorney 
Eaatern Didtrict of New York 

a f _ 


-- . w wi 


6o Orderedt 


Marold J. Fntdiiuui 
Aaaietant U.sZ Attorney 
Attorney for Anthony E. hi Pani 
and Robert loeach 


ii i! 


ii 1 j * 
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JERjIJJF-.oc UUITED STATES OISTRICT COURT 
r - «V-’iS0J8 EASXEHN DISTR1CT OP NEW YORK 


\ 


X 


ANTHONY E. LI PANI, 


Plaintiff, 


V/ 


- against - 
EOUACK CORPORATION, 


Civil Aetion 
No. 73 C 740 


Defendant. 


X 


ROBERT LOESCH, 


Plaintiff, 


- against - 
BOHACK CORPORATION, 


Defendant. 


S I R s : 


X 


Civil Aetion 
NO. 73 C 742 

NOTICE OF MOTION 
FOR SUf-riARY JUDG- 
MENT 


PLEASE TAXE NOTICE that upon tho annoxod Plain- 
tiif3' Rule 9(g) Statenont, Memorandum of Law and exhibita 
attaeiicd thoreto, and u*A,r. ali the plcadingc and procoedinr i 
herctoforo had horcin, the anderaiyned will novo thia Court 
on October 26, 1973 at 10,00 a.m. in tho forenoon of that 
day, or aa coon thereafter as counsel can be heard, at tho 
United States Courthouso, 225 Cadnan Plaza East, Brooklyn, 
New York 11201, befora the Hon. John R. Bartels, Courtroom 
Nuraber 4 , for an order purauant to Rule 56 of the Federal 
Pules of Civil Proceduro granting summary judgnent in favor 
of the plaintiffs on tho grounda that thoro is no genuina 
issue aa to any material fact heroin nccesoary for their 
being granted cunnary judgraent. and that tho plaintiffn ar- 
entitied to numnary judgr.cnt aa a mattor of law, and for 

auch othor and further reliof aa to this Court may se^ 

\ 
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and proper. 

Datedi Brooklyn, Now York 
October 10, 1973 

Youro, etc. 

ROBERT A. MORSE 
United States Attornoy 
Lastom Dintrict of New York 
Attornoy £or Plaintiffs 
225 CaUnan riazo Eaot 
Brooklyn, New York 

By t 

haroLd ' j. kiTxITdman 
A naistant U. S. Attomcy 
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i D Z£l' I!™"™ STAT ES DISTRICT COURT 

|i‘ ; ‘ ASTERN DIS '^RiCT OF NEW YORK 


'fV 


r, ✓ /K /h 

jJ. ‘ ■' 1 


V 


t&l 


N 


Anthony E. Li Pani, 

Plaintiff, 

-against- 

Bohack Corporation, * 

Defendant. 


Civil Aetion 
No. 73 C 740 


Robert Loesch, 

-a«ainst- 

Bohack Corporation, 


Plaintiff, 


Civil Aetion 
No. 73 C 742 


Defendant. 


STATEMENT OF MATERIAL FACTS TO WHICH 
THERE IS NO GENUINE ISSUE TO BE TRIED 
PURSUANT TO RULE 9(g) OF THE LOCAL RULES 

There i <? no genuine issue as to the following 
material facts: 

1. This Court has Juricdiction over the matters 
alleged herein pursuant to the Military Selective Service 
Act of 1967, 50 U.S.C. App. §459(d). 

2. Defendant, Bohack Corporation, is a New York 
Corporation with its principal place of buslnesa located at 
48-25 Metropolitan Avenue, Brooklyn, New York, engaged in 
tne retail sale of grocery and pharmaceutlcal items. 

3. Articles X and Xllof the applicable Collective 
Bargaining Agreement between General Warehousemen's Union, 
Local 852 and defendant which was in effect from June 15, 
1970 to June 15, 1973, entitles.employees to certain benefit 
of employment, among which is two weeks vacation with pay 
each year and ten days sick leave allowance each year. 

[See Exhibit.A. 
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PLAirriFF - LOESCH 

10. On or «bout M«rch 10. 1969 , plalntlff Loesch ' 
Wa " hirtd by der >">dant as a warehou 3 enan ln "other tnan a 
temporary posltlon" and he worked ln that c.paelt, untll 
july 22 , 1969 «hen ne left his employment «Ith frendant for 
the purpose of enterlng the Armed Porces. 

11. Plalntlff Loesch served ln the Armed Porces 
fron Ausust It, 1969 to September 15, 1971, and «as non- 
orably dlecharged. See Exhlblt D, Plalntlff Loesch applled 
for reemployranb „ Slih defen*»» on- October 13 , 1-971 and he 
retumed to pre-mllltary Service employment «Ith defendant 
on October 18 , 1971 . 

12 . In computlng plalntlff Loesch»s vacatlon pay 
and slck leave allowance for the year 1971 , he dld not 
receive from defendant any vacatlon pay and slck leave 
allowance which he would have been entltled had he not 

antered the Armed Forces but remalned contlnuously ln the 
smploy of defendant. 

13. On May 26, 1972, pursuant to 50 U.S.C. App. 
^59(d), plalntlff Loesch applled to the United States 
Department of Justice for representatlon to protect his re- 
;mployment rlghts under the Mllltary Selective Service Act 
)f 1967, which appllcatlon was approved. See Exhlblt E. 

14 - Pur,u * nt 50 U.S.C. App, S d 59(g.' defendant ' 
•s requlred to restore plalntlff Loesch to his former posltlol 
■f employment «Ith such senlorlty, status, pey, v. c .tlo„, .„d 
Hck leave allowance es he woud ha ce hed If he hed not been 
erving ln the Armed Forces. 

15. A. a resuit of defendent'* f.llure to comply 

«Ith the provisione of 50 U.S.C. App. S h 5 9, plalntlff Loesch 

as lost vacatlon «Ith pay end slck leave allowance enountln; 
to $538.20. 

Dated: brooklyn, New York 
• October 10 , 1973 





















EXHIBIT A 


The first part of Exhibit A consists of the 
collective bargaining agreement and is reproduced 
supra at p. 6a. 
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SCHKOULE “A“— Effective June 13, 1970 
•' DEPARTMENT 


Ilourly 

^$1.285 


Checkere - 

Selectori* 

(incl. short roan)-4.1H» 

General Warchousemen .. 4.u»5 

Machine Operatora-4.285 

WoiUirjr Forcr.tan . -. 4 435 

Asm. Rcc. A Ship. Clerks 4.435 

Hilo Mechanica -—— 4.585 

Scrubbcr Machine Opera. 4.1S5 
Walitia btacker Opera— 4.185 

•Packera-8.31 

Porter Coopera-3-0 

‘Ratae (or Packera cniployed aa of Juna 15, 1970. 

Newly hlrad Packera: Bccln at 590 00; after 30 daya — $»6.00: pius 
IftUowine procrebsion Incrcuws. if eroployed on *oliow»nj? o*tes. 

C 1 '* * m \ -- 00: 19/15/71 — $10.00; 6/15/72— 

HO 00' 121lai'M — SiO.ou. Aluwvvtci, vw..» r iwUJri lA o‘J 

Sninioui Mfvicta thi raU thftU be $132.40. 

pukara to raeelca 10« par hour orer Pacto We*a **»*• 


Daily 

Weekly 

Overtime 

$34.28 

$171.40 

$6.4276 

33.48 

167.40 

6.2775 

32.68 

163.40 

6.1275 

34.28 

171.40 

6.4275 

35.48 

177.40 

8.6525 

35.48 

177.40 

6.6525 

3G.C8 

183.40 

6.8775 

33.48 

107.40 

6.3775 

33.43 

167.40 

6.2776 

26.48 

132.40 

4.966 

25 60 

128.00 

4.80 


Checkara 


Relecton------ 

General Warehouaemcn - 4.13o 
Aaat. Ree. {> Ship. Cierka 4.435 


PRODUCE WARF.HOUSE 

_$4.285 $34.28 $171.40 

_ 4.185 33.48 107.40 

33.08 155.40 

35.48 177.40 


MAINTENANCE DFPAUTMENT 


\ Ilourly 

Mechanica A Carpentere $4.4975 
Semi-Skilled Mechanice— 4.3788 
Labo rea A Helpcra —. 432725 
Workir.|t Foioman A 

Stor.i Superviaor — — 4.7475 
NiCHV PHEMIUM — 20r per hour 
ICE BCX FREMIUM — 154 per hour 

SCBEDULE “A" — Effective June 15, 1*71 
DEPARTMENT 


Daily 

$35.98 

35.03 

$4.18 

87.98 


WecAly 

$179.90 

175.16 

17080 

189.90 


$0.4275 

5.2776 

C.2025 

6.6528 


Overtinte 

$5.7463 

C.6C82 

8.4088 

7.1111 


Chcekcr* 

Selectori 


(incl. ahort tnan). 


Ilourly 

Daily 

Wcekl/ 

Overtima 

$4.686 

$30.08 

$183.40 

$631775 

. 4.485 

$s.ea 

179.40 

6.7275 

. 4.385 

$5.08 

176.40 

8.677$ 


t 
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1 hcreby requeet tho Bcpartaoas of Juctico to intarcada ia 
ny bohair ty fllinj ca ootic.n ia ths United Stctoa Diotrict 
Court to protoct 'ay rcoaplcyaaat risita undor Scctiou 9 of 
tgaJUIiUny. Selectivo Sorvico A#t of I9S7, 63 aeondod» tad 
•ota relat&d tfccrcio. 

2 undorettad that iy roqvc-et for roprojontatioa plodeca ca 
to Cooporato viti tao United Stateo ditemoy lu cvoiy v«iy 
iC tio proeooutica of cy clade» ced to giva proept notico 
•2 «y odae3o ia cy cadliry cddxeea. 
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t;r; ITKO STATES DISTRICT COURT 
nrSTRICT OF NEW YORK 


• ...:v;y e. lx pani, 

-against- 

BOHACK CORPORATION, 


Plaintiff, 


Defendant. 


: RORER? LOESCH, 


,1 


-against- 
BOHACK CORPORATION, 


Plaintiff, 


Defendant. 


I! 


STATE OF NEW YORK ) 

) SS, 

! COUNTY OF NEW YORK ) 


73 Civ. 740 


AFFIDAVIT 


73 Civ. 542 


i; 


Robert H. Bohack, being duly sworn, deposes and says: 

I! 

1 1. I am the personnel director of defendant The 

|! 

Bohack Corporation (Bohack) and submit this affidavit in 

il . , 

j| opposition to plaintiffs' motion for summary judgment and in 
jj support of Bohack's cro3s-motion for summary judgment. I am 
fuily familiar with the facts relating to plaintiffs' employment 

j| 

with Bohack. 

2. Plaintiff Anthony E. Li Pani (Li t’.ni) -as 

jj 

employed by Bohack as a general warehouseman on May 5, 1969 and 

il 

worked in tnat capacity until July 14 , 1969 (two months and eight 


'i 
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...... he Ictu Loliack’s employ and entored military Service. 

avre f ror. military Service Li Pani wnn re-^ployed by 
. m, 1971. Li Pani's base weakly nalary fro t 

.) :.L t: 13. 1371 through Doccmbar 31, 1971 vias $133.40 (includiny 
ni jl.t. shi £t <Hfferential). At the end of tha calendar year of 
1971, Li Pani had worked a total of approxinately four months 
and twenty days including time worked in the spring of 1969. 

When Li Par.i vas re-e.-ployad b, Bohack he was given full 
senJority crer.it for the tiro hr spent in ni.lit.ary Service and 
participated in all ofchar ber.oiita availnble to umployees cf 
Eohnck returr.ir. j from an extended leave of absencc pursuar.t to 
the applicrble collective bar jair. i nc acre-nent. Li Pani raceivad 
a two week vacation in June, 1972 and all sick leave benefits to 
which he was entitled. 

3. Plaintiff P.obert Loesch (Loe3ch) was employed by 
Bohack on ttarch 10, 1959 as a general v/arehousenan and worked 
in thet capacity until July 31, 1969 (four months and twenty days) 
when he left Bohack's employ and entered military Service. Upon 
discharge from military sarvice Loesch was re-employed by Bohack 
on October 18, 1971. Loesch's base weekly salary from October 18, 
1971 through December 31, 1971 was $183.40 (including night 

• • • f l 

shift differential). As of December 31, 1971 loesch had worked i 

1 1 

:l 

j! a total of approximately seven months and two days including tha 

jj time he worked in the sprina of 1969. When Loesch was re-employedj 

i by Bohack he was given full saniority credit for the time ha 

|! I 

spant in military ser/ice and participatad in all cthar benefits 
availafcla to tr.ploysas of Dohnck ro-.urning from an -• :tr.nded leavs 

of absence pursuant to the applicable collective bargaining 
agreement, Loesch received a one week vacation in December, 1971; 

.) 
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a two week vacation in June, 1972 and all sick leave benefits to 


which he was entitled. 


4. As general warehouse employees, the terms and 
coniitions of plaintiffs' employment are governed by a collective 
bar ^ ainin g agreement entered into between Bohack and General 

■ Warehouseman's Union, Local 352. a copy of the agreement is 
i ar.r.axed hereto as Exhibit A. Pursuant to that agreement the 
vacatlon a " d sic; -« leave allowancas sought by plaintiffs herain 
j mU3t bS earn ® d b V th ® parformance of actual work.* Vacation and 
jlsick leave allowances at Bohack are earned benefits, they do not 
j accrue autonatically with the mere passage of time. 

5. in negotiating the terms of the collective bargain- 
ing agreement the concept that a vacation is an earned benefit 

| was considered by all parties to be indisputable. Accordingly, 
jj in thG Specific situation not intended to~be covered by the 
j; general rule, the agreement spells out when an employee can 
| receive vacation benefits without having actually worked. 
j ArtiGle X(I) provideE ^at if an employee works for a minimum 
j ° f thirty da y s ti:ne not worked because of illness shall be 
jconsidered time worked for vacation purposes. In lay-off and 
i illness situations preventing an employee from actually takir.g 
Ia vacation, Articles X(F) and X(J) respectively, provide for a 
j prorated paymant based upon time worked. j 

i I 

WHEREFORE, deponent respectfully asks for an order ! 


* Since neither Li Pani nor Loesch suffered an illness in l°7l 
the sick ieave benefit sought must refer to the provisioJs ' 
in Articles X(A) and XII(A) of the collective barcainiia , , 

ton e d n3nt ' W i? i 5 :h per!T,it an employee to take five of their 
ten day sick leave as vacation. ir 
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denylng plaintiffa* motion for 3ummary judgment and granting 
Bohaok ’3 cross motion for. surrjnary judgment dismiasing plaintiffs' 
complaints. 
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UNITED STATES DISTRICT COURT 


EA3TERM DISTRICT OF NEW YORK 


ANTHONY S. LI PANI 


X 


Plaintiff, 

-against- 73 civ. 540 

BOHACK CORPORATION, 

Defendant. 


R03EP.T LOESCH, 

-against- 

BOHACK CORPORATION, 


Plaintiff. 


Defendant. 


-X STATE.’tENT PURSUANT TO 
GENERAL RULE 9(g) 


73 Civ. 542 


This statement is submitted by defendant, The Bohack 
Corporation (Bohack), pursuant to General Rule 9(g) of this 

ij | 

Court in opposition to plaintiffs' motion for summary judgment 

j 

and in support of Bohack '3 cross-motion for summary judgment. 
Bohack contends that no genuine issue to be tried exists with 
ji respect to the following material factss 

• i l 

1. Plaintiff Anthony E. Li Pani (Li Pani) was 

!j employed by Bohack as a general warehouseman on May 6, .1969 and , 

'i 

ij worked in that capacity until July 14, 1969 (two months and eight 
days) when he left Bohack's enploy and entered military Service. 
Upon discharge from military’ sef/ice Li Pani was re-employed by 
Bohack on October 18, 1971. Li Pani's base weekly salary from 

; \ 

October 18, 1971 through December 31, 1971 was $183.40 (including 
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: I 

night shift differenti&l). At the end of the calendar year of 

1971, Li Pani had worked a total of approximately four months 

and twenty days including tine worked in the spring of 1969. 

i 

V.hen Li Pani was re-employed by 3ohack he was given full 
seniority credit for the time he spent in military survice and 
participated in all other benefits availablo to employees of 

i 

iBohack returning from an extended loave of absence pursuant to 
J' the applicable collective bargaining agreement. Li Pani received 1 

i 

i 

i a two week vacation in June, 1972 and all sick leave benefitu to 1 

which he was entitled. 
li 

■ ! 

i, 2. Flaintirf Robsrt Loesch (Loesch) was employed by 

; Bohack on March 10, 1969 as a ganerai warehouseman and worked 


I 


in that capacity until July 31, 1969 (four months and twenty days) ! 

I 

when he left Bohack's employ and entered military Service. Upon 
discharge from military sarvice Loesch was re-er.ployed by Bohack 

I M* 

:|on October 18, 1971. Loesch's base weekly salary from October 18,j 
ji 1971 through December 31, 1971 was $183.40 (including night 

'I i 

ji shift differential). As of December 31, 1971 Loesch had worked 
i; a total of approximataly seven months and two days including the 

M I 

jitime he worked in the spring of 1969. when Loesch was re-employed 
by Bphack he was given full seniority credit for the tine he 
jjspent in military Service and participated in all other benefits 
Jl available to employees of Bohack returning from an extended leave ! 

! i 

ijof absence pursuant to the applicable collective bargaining 

i agreement. Loesch received a one week vacation in December, 1971? * 

ji * t 

:• a two week vacation in June, 1972 and all sick leave benefits to j 
which ha was entitled. 

ij I 

3. As general warehouse employees, the terms and 


\ \! 

\ \l 

i 

V\ 
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• !-• l(| . I 

conditions of plaintiffs' employment ara governed by a collectiva 

I 

bnraaining agreer.ent entered into between Bohack and General 

• } 
'•.'archouseman's Union, Local 852. Pursuant to that agreement the 


vccation and sick leave allowances sought by plaintiffs herein 
nust be earned by the performance of actual work. Vacation and 


1 sick leave allowances at Bohack are earned benefits, they do not 
accrus automatically with the mere passage of time. 


Dat id: New York, Kaw York 
October 23, 1373 


BATTLE, FOWLER, LIDSTONE, JAFFIN, 
PIERCE & KHEEL 

B X — _ 

A ftember of 1 the Firm 

Attorneys for Defendant 
Ii , 280 Park Avenue 

j' * New York, New York 10017 

jj (212) 986-8330 

ii 

j! 

ji TOs 

■! ROBERT A. MORSE 
U.S. Attorney 

I Eastern District of New York 
Attorney for Plaintiffs 

225 Cadman Plaza East ... ____ 

Brooklyn, New York 11201 
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UNITED STATES DI5TRICT COURT 
EASTERN DISTRICT OF NEW YORK 


JWTHONY E. TjI PA.NI, 


-against- 

BOHACK CORPORATION, 


Plaintlff, 


Dofondant. 


ROBERT LOERCl}, 


-againat- 

BOIIACK CORPORATION^ 


Plaintlff, 


Dofandant. 


73 Civ. 540 


AFFIDAVIT 


73 Civ. 547 


STATE OP NEW YORK ) 


COUiJTY OF NEW YORK ) 


) SS.I 


Melvln Lovy, beinc? duly frworn, donosos and aayai 

1. I an tho Executive vico Proaidont - AdninintriHon 
of Tho Bohack Corporation (•Bohack») , nuod horoin aa Dohack 
Corporation, and nubnit thia nffidnvit in onpoaition to plaintlff' 
motlon for sunrmry judgnent and in aunnort of Bohack•« croa 3 
motion for sunnary judgnent. 

2. In ny offlcial capacity 1 have tho uitinatc 
roaponaibility for nogotiatlng tho torm3 of ali collectivo 
bargalning agreenento covering Bohack's enployooa. At tho proaent 
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tl ~' e thirteon collectivo bargaining aqreenenta aro in force and 
vith the oxcoption of one or two of thoao egreementa which were 
negotiated on an induatry-wide baaia, I peraonally nogotiatod 
overy one of thera on behalf of Bohack. 

3. In addition to ray parsonal involvenent with the 
negotiatione loading to Bohack'a agreenont with Local 852 of the 
Genoral liarohouacman'a Union, effectivo June 15, 1970 through 

— e* * e •> >> • . 

4 ' • '*‘* ••“*••• • L “ c?.'jc, I laroonully 

negotiated the two preceding collective aqreenenta aa woll ao 
tho agroenent currently in force with Local 852. Undor all of 
tho3e agrcementa and in addition, Bohack's agreenont with Local 
852 in force prior to Juno, 1967 whan I became employod by 
Bohack, vacation benefita have boon armad benefita; an onployoe 
nuat havo actually worked in ordar to becono ontitlod to a 
vacation bonofit. In the courae of nogotiating tho aubject 
collective bargaining agroomont no opocific orovision to tho 
affect that an omDloyco muat actually work in order to become 
elicible for vacation benefita waa included becauae in tho past 
tho agreenont had never been aubjocted to another intarprotatior.. 
Moreover, in every collective bargaining agreenont covering 
Bohack's onployoe s in other bargaining ynita* y*<?Atioiv. benofits 
are eamed benefita; eraployees nuat actually work in o der 
to become oligible for a vacation roqardless of tho length 
of vacation auch employee might otherwiao recalvo by virtuo of 
Ma aeniority. 

4. Subdiviaiona (F) and (J) of Articlo X of tho aubject 
agreement confirm tho exiatonce of a vacation work roquironont. 
j When an employee ia laid off or beconeo ill and ia thereby unable 
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to tako a vacation already oarned, than that ornloyoo vould 
nevertholeaa rocoive whatovor portion of his vacation thnt h« 
had oarned by working, On thc othor hantl , if an sr.ployoe returnod 
to work nfter an extendod loavs of abaonco, ho v/ould not reccivc 
credit toward a vacation bonefit for the tiro ho was on loavo. 

5. Only ono excoption to the vork requirerent for 
vacation brnofita oxiata and that excontion, which ia containod 
in Article X(I), concerns cnDloyces unabla to vork becnune of 
iilneas. 


.“olvin bcvy 


Sworn to befoto ne thia 

day of Uovcnbor, 1973. 


n eij- m n ■ ■ 

r.OTABV PUBLfC. IV. oTT^Trcr» 

No. 31-4509993 
Qujlilitj m K«« r 0 >h Ccunty 
CommitSior t/p.fti 30. \0i$ t 
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-against- 

BOHACK CORPORATION, 
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j BARXELS, D.J. 

' This is a Consolidated action instituted by two 

employees of the defendant, Bohack Corporation ("Bohack"), 
under the Universal Military Training and Service Act, 

50 U.S.C. App. §459 ("the Act"), to recover vacation benefits 
for the year they retumed frotn military Service to the 
employment of the defendant. Bohack claims that plaintiffs 
are not entitled to vacation pay becau?e they did not satisfy 
^hfltyvork^requirement of the defendant's collective bargaining 
agreement for the year they retumed and therefore did not 
eam the clairr.ed benefits. The issue is vhether or not 
vacation pay is a perquisite of "seniority" status as the 
term is used in the Act, despite any work provisions of the 
collective bargaining agreement. Since the facts are 
stipulated, each side has tnoved for summary judgment, and 
for the reasons stated below, ve grant defendunt's raotion 
•nd deny plaintiffs' motion. 

Plaintiffs are veterans, who left the cmployrronf of 
Bohack to enter the armed forces of the United States, and 
after completion of their military Service, they vere rc- 
lnstated by Bohack to their former positLons. LiPani vas 
employed by Bohack as a warehouseman on Jlay 6, 1969, until 
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his entry into the military service on July 14, 1969 
(2 months and 8 days). He was reemployed by Bohack on 
October 18, 1971, and by the end of the calendar year 1971, 
had worked for Bohack approximately 4 months and 20 days. 

In June, 1972, he was given his first 2-week paid vacation 
and full sick leave allowance. Loesch was employed by 
Bohack as a warehouseman on March 10, 1969, and worked until 
July 31, 1969 (4 months r.nd 20 days) when ha left for mili- 
tatyf sirvicei ' He was reemployed on Uctober 18, 1971, and 
at the end of the calendar year 1971, had worked approximate¬ 
ly 7 months and 2 days. In December, 1971, Loesch received 
his first week of paid vacation, and in June, 1972, received 
a 2-week paid vacation plus full sick leave allowance. 

Bohack credited both plaintiffs with time spent in 
the service for purposes of computing seniority, for though 
neither plaintiff had been employed for six months before 
induction, upon reemployment after discharge both ve:e 
determined to have seniority in excess of two years. At tha 
end of 1971, Loesch had actually worked for Bohack in excess 
of six'months, and since employees with two years s*eniority 
who work six months are entitled to one week's paid vacation, 
Loesch was given this benefit. However, LiPani had not 


«* 
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vorked for six ir.onths, anci was determinet! not to have earr.ed 

I 

| a vacation for 1971. loesch now sues for additional vacation 

I 

pay of one week and sick leave allowance for the year 1971, 
and LiPani sues for a full two weeks vacation pay and sick 
leave allowance for 1971. 

The relevant portions of Section 459 of the Act read 
as follows: 

"(b) Reenolovment rights 

• In the case of any such person who, in 
ordeir* to perform such training and Service, 
has left or leaves a position * * * in the 
N cmploy of any employer and * * * makes appli- 

cation for reemployment within ninety days 
after he is relieved from such training and 
Service * * * — 

* * * 

(B) if such position vas in the cmploy 
of a private employer, such person shcll — 

(i) * * * be restored by such 
employer * * * to such position or to 
a position of like seniority, status, 
and pay; 

* * * 

(c)(l) Any person who is restored to a posi¬ 
tion in accordance with the provisions of 
paragraph * * * (B) of subsection (b) * * * 
shall be considered as having been on furlough 
( or leave of absence during his period of train- 

,. ing and service in the armed forces, shall'be 







so restored without loss of seniority, shall 
be entitled to participate in insurance or 
other benefits offered by the employer pur- 
suant to established rules and practices 
relating to employees on furlough or leave 
of absence in effect with the employer at 
the time such person was inducted into such 
forces, and shall not be discharged from such 
position without cause within one year after 
such restoration. 

(2) It is declared to be the sense of 
the Congress that any person who is restored 
to a position in accordance with the provi¬ 
sens of paragraph * * * (B) of subsection 
(b) * * * should be so restored in such manner 
as to give hira such status in his eraployment 
a8 ^ e wo J^ ld have enjoyed if he had continued 
itr such employraent continuously freto the time 
of his entering the armed forces until the time 
of his restoration to such employraent." 


The pertinent portions of the collective bargaining 
agreement conceming vacation rights and sick leave allov;- 
ances ciearly indicate in Article X(A), (B), (F), (G), (H) 
and (I) that employees were entitled to vacation pay and sick 
leave allowance earned during the year predicated upon work 
and not by the mere passage of time. For instance, in 
Article X(A) it is provided that employees must be in the 
employ of the Company "for a period of six (6) months of 
continuous working Service” before entitled to one v;eak's 
vacation with pay, Subparagraph (B) provides that vacation 







W « • 


6. 


j pay must be computed "on the basis of the employees regular 
j straight time weekly eamings including ali premiums, if 
any." In subparagraph (F) it is provided that an employee 
entitled to a vacation who is laid off for lack of work will 
receive whatever vacation pay and sick leave "which has been 
eamed in the past year plus vacation pay and sick leave 
pro-rated on the basis of the period worked during the year 
of said interrruption of employment." 

„ There is no claim by Bchack that plair.tiffs are not 

entitled to ali the seniority benefits they would have 
receivcd on the moving escalator of terms and ccnditions 
affecting their employment comparablo to the positions they 
would have held if they had remained continuouslv in Bchack'* 
employment. For instance, when they retumed to work they 
were placed on the seniority list as if they had never left, 
viz., the seniority of employees of over fwo ytars of 
Service. Thus, they would have been treated in casa of lay 
off'as if they had been employed continuously from their 
rcspective employment dates in 1969 Cort. XI(D)2.) and iu 
case of severance, would have also been entitled to sevorance 
allowance based upon the 1969 employment dates (Art. XVII(C)). 
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The issue here is whether seniority status under the 

Act, in light of the tenns of the collective bargaining agree- 

ment, includes vacation pay not eamed by work. We find 

nothing in Section 459(c)(l) and (2) of the Act requiring an 

interpretation of the status of "seniority" to include paid 

vacations not otherwise attached to seniority of non- 

veterans. The notion that the Act provides a retuming 

veteran with an advantage or priority not otherwise accorded 

tp.noj^yet^rans, has been explicitly rejected in Tjlton v . 

Missouri Pacific Ry .. 376 U.S. 169,181 (1964), and in 

FlshRold v, Sullivan Drvdock & Repair Coro .. 328 U.S. 275 

(1946), where it was stated, at p. 286: 

"No step-up or gain in priority can be fairly 
iraplied. Congress protected the veteran 
against loss of ground or demotion on his 
return. The provisions for restcration without 
loss of seniority to his old position mean no 
more." 

We do not believe that Congress intended that the seniority 
status would be sufficient to satisfy a bonafide work re- 
quirement of a collective bargaining agreement applicable to 
ali employees. It is ouropinion that the decision in 
Kasmeier v. Chjcago. Rock Island and Pacific RajU-eid Cp . , 
437, F,2d 151 (lOth Cir._197l)j correctly interprets the, 
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statute and the Congressional intent. In that case the col¬ 
lective bargaining agreement provided that an eraployee raust 
render 110 days of compensated service in the previous 
calendar year in order to qualify for vacation rights. 
Kasmaier had rendered only 53 days of such service in the 
year before the end of 1967 following his discharge frora 
railitary service. The court upheld the defendant's denial 
of vacation pay for the year 1967, predicated upon the 
language of Section 459(c), categorizing vacation rights as 
"other benefits" based upon established rulas and prectices 
of the employer relating to employees on furlough or leave 
of absence. It then concludcd that since the union agreement 
did not provide for vacation pay for employees on furlough 
or leave of absence without the requisite number of days o-f 
compensated service, Kasmeier had no claim for vacation pay, 
stating, at p. 155: 

"If Kasmeier were to prevail herein, the 
discritnination would favor the veteran. For 
without meeting the collective bargaining 
agreement standards as non-veterans must do, 
the retuming veteran could meraly asscrt that 
military duty kept him- too-long to work the 
110 days, and he would therefore be enuitled 
to a paid vacation." 
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To the same effect is Young.v. Southern Pacific Transporta ¬ 
tion Co .. 84 L.R.R.M. 2546 (D.C.Cal., Sept. 19, 1973); 

' Cpnnett v. Automatic Electric Co .. 323 F.Supp. 1373 (N.D.IH. 
1971). See also Gentile v. United States Trucking Corn .. 

355 F.Supp. 960, 963-964 (S.D.N.Y.1973). 

We similarly conclude in this case that the col¬ 
lective bargaining agreement requires that a paid vacation 
for employees must be eamed by work, and that there is no 
provision for vacation pay for those who take a furlough or 

leave ,of. absence without work. Plaintiffs have received all 

«i- 

the rights and benefits which would have automatically 


a *i, * 

accrued to them had they reraained in Bohack s employmenf 
without entering military service, including such vacation 
pay and sick leave allowance to which they would have been 
entitled by work. We do not believe it is essential to 
label vacation pay as "other benefits" in order to reach our 
conclusion becauSe the criterion here is whether under the 
collective bargaining agreement vacation pay accrued by the 
mere lapse of time and accordingly, was a right appertaining 
to seniority statiis or whether it was a right which had to 

jL 

be eamed by work unrelated to the status of seniority. 
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Plaintiffs rely primarily on Localia v. American 
| Airlines. Inc . . 457 F.2d 1253 (9th Cir.1972), cert. denied . 

I 

409 U.S. 982 (1972), which in truth is directly contrary to 
our conclusion, subject to the dissent of Judge Battin. 

They also cite in support of their position, Accardi v . 
Pennsvlvania Railroad Cp .. 383 U.S. 225 (1966),(involving 
severance pay based upon seniority); Eagar v. Magma Copner 
Cg,., 389 U.S. 1060 (1968), (where plaintiff had fulfilled a 
^ bona-fide work requirement of a collective bargaining agree- 
ment): Worton v. Culf. Mobllo & Oh io R-P -. 405 F.?d415 
(8th Cir.1969), (involving the determination that military 
Service must be considercd as cmploymcnt in calculating the 
amount of vacation pay to which the retuming veteran vas 
entitled); Edwards v. Clinchf-jcld R.R .. 408 I'.2d 5 (6th Cir. 
1969), (in which time spent in the military Service was to 
be considered in determining the length of vacation to which 
a retuming veteran is entitled); and Hpllmnn v. Prntt & 
Whitnev Ajrcraft . 435 F.2d 983 (5th Cir.1970). The first 
three cases have factual pattems which are at varianca from 
the Instant case and do not support the interpretation sug- 
gested by plaintiffs. Upon the Hollman case plaintiffs place 
great reliance^ There the Court awarded the employees 
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vacation pay for the yeaV in which tthey jentered the military 

which pay they had already eamed except for the fact that 

they were not in civilian employraent on the last day of the 

calendar year due to their induction. At the same time the 

Court refused to grant these employees uneamed vacation pay 

for the year they retumed. Thus, in fact, Hollman supports 

the position taken by this Court. Without adding to the 

literature on the subject, we agree with the analysis in the 

dissent irr Lpcavnia . supra . distinguishing these cases. In 
• • 

4 • 

this connection, we believe the Court's comment in Cqnnett , 

supra , at p. 1379, is also singularly appropriate: 

"The gist of the plaintiffs' argument is 
that any benefit that would have automatic- 
ally accrued to a veteran had he stayed on 
his civilian job should be given to him 
upon his retum. If this conception were 
adopted, any returning veteran would be 
entitled not only to annual vacation benefits 
for the years in which he was in the armed 
forces but also to regular pay by the employer 
for that period of time, as well as compensa- 
tion for single paid vacation days, Christmas 
bonuses, and anything else the employer paid 
to employees during his absence. Plaintiffs 
seek to push the rationale of Accardi and 
Eaear to illogical extremes." 

Defendant's rnotion for..summary judgment is .granted. 

SO ORDERED. ^ 

Dated: Brooklyn, N.Y., 

...December 21, 1973. 
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' FOOTMOfE 

1/ Artlcle X reads in part as follows: 

"(A) All full time employees in the employ of the 
Company for a period of six (6) months of conti- 
nuous working Service shall reccive one (1) week's 
vacation with pay. Employees in the employ of the 
Cotnpany for twelve (12) months or more shall re- 
ceive two (2) weeks vacation with pay and one (1) 
week's scheduled sick leave as defined in Article 
X1I(A). Employees in the employ of the Company 
five (5) years or more shall be entitled to a 
third week's vacation. Employees in the employ of 
the Company ten years (10) or more shall be en¬ 
titled to a fourth week's vacation. Employees in 
. th* /employ of the Company tventy-five (25) years 
or more shall be entitled to a fifth w*.ck s vaca¬ 
tion. 

* * * 

(B) Vacation pay shall be computed on the basis of 
the employees regular straight time weekly camings 
including all premiums, if any. 


'j % • & ' * * 4 ‘Jk f * 

.0(FJ Any employee entitled to a vacation who is laid 

off for lack of work without receiving his vacation, 

shall receive whatever vacation pay and sick leave 

which has been earned in the past year plus vacation 

pay and sick leave pro-rated on the basis of the 

period worked during the year of said interruption 

of employment. 

(G) Employees on vacation, who are called back to 
work due to an emergency, shall be paid at the rate 
of double time in addition to the vacation pay. 

An employee, however, shall have the right to refuse 
the interruption of such vacation. 
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FOOTNOTE - p. 2 
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(H) Any worker who shall complete a full year shall 
receive his two weeks vacation in that year and one 

(I) week sick leave, or more, if eligible under the 
provisions of this Contract. Vacations shall be 
selected on straight seniority diaregarding job 
classifications, with the excaption of hilo raechanics 
who shall select vacations within their own classifi- 
cation. 

(I) Time not worked by an employee because of illness 
shall be considered time worked for the purpose of 
computing the vacation of such employee, provided 
such employee has worked a minimum of thirty (30) days 
during the year." 


Article XI reads in part as follows: 

"(D) The seniority rule shall be applied to the 
employees covered by this Agreement for the purpose 
of layoffs, promotions, demotions, vacation and ali 
other similar purposes in the following manner: 

★ * * 

2. Lay off shall be made in accordance with 
seniority and recall shall be made in the reverse 
order of seniority." 


Article XVII reads in part as follows: 

"The Company agrees to the following severance 
pay plan: 

* * * 

( (C) The following schedujle, shall be the basis 

for the computation of severance allowance: 
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FOOTNOTE - p. 3 

Period Wprked Severance Ailowance 

Less than two years ... None 

Two years or more. 1 week's wages for 

each year of employ- 
ment. r ' 
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UNITED STATES DISTRICT COURT 
I EASTERN DISTRICT OF NEWYORK 


s 


!| ANTHONY E. LI PANI, 

PUintiff, 

-against- 

BOHACK CORPORATION, 

Defendant. 


ROBERT LOESCH, 

Ii 

Plalntlff, 
-against- 
BOHACK CORPORATION, 

Defendant. 


„ „ i'< Cl'k-; crf:r 
oiifRicr cjj.u £.o. rj.r. 

★ 0EC26I973 * 

TIME A M... 

PM _ 


JUDGMENT 
73 C 740 


73 C 742 


A decision of John R. Bartels, United States District Judge, 
having been filed on December 26, 1973, granting defendants motions 


tor svjnmary judgment, it is 
and ADJUDGED 

ORDERED /that defendants' motion for summary judgment is 


granted and the complaints are dlsmissed. 

Dated: Brooklyn, New York 
December , 1973 




CLERK 
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UIJITLD STATES DISTRICT COURT 
EASTERN OISTHICT OF NEW YORK 


ANTUONY E. LI PANI, et al., 


Plaintiff6, 


- against - 


BOHACK CORPORATION, 


Defendant. 


STATE OF NEW YORK ) 


i sa.: 


COUNTY OF KINGS 


AFFIPAVIT 

Civil Aetion 
No. 73 C 540 


ALEX MAC13AIN, being duly aworn, deposca and say: 

1. Ia. the Secretary Treasurcr of Local 852, 
General Warehousenen 1 n Union and I an Business Represen- 
tativo for Local 652 in conncction with it's dealing with 
the Bohack Corporation and as such I ara familiar with 

the business practices of Bohack regarding union cmployees 
and the coraputation of vacation pay and sick lcave. 

2. Ih computing vacation pay and sick leave bene* 
fits Bohack considera time spent by union eraployccB on 
offioial union business whether they are paid by Bohack 
or by Local 052 as time worked. 

3. Zn computing vacation and sick leave benefits, 
Bohack considera time spent by union oraployees on jury 
duty as tiiae worked. 

4 . In computing vacation and sick leave benefits 
Bohack considere time spent by union employcos who are i11 
and who are not working and are not being paid by Bohack 
but are colleoting union dioability benefits of up to 26 
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veoko while out aick as timed worked. 

5. Zn computing vacation and siek leave benefits 

Bohack considera union employees who are injured in work 

related accidenta and who are not working and ara collect- 

ing workmen'8 compensation as time worked. 

Dated: Brooklyn, New York 
November , 1973 


Xlex mcuain 


Sworn to beforo me this 
day of November, 1973 
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